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Glyphosate Listed As A Proposition 65 Carcinogen
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Background

• Glyphosate added to Prop. 65 list as a carcinogen (July 2017)

• 2015: IARC classification as “probably carcinogenic” to humans

• “Sufficient evidence” that it causes cancer in animals (4 rodent studies)

• “Limited evidence” that it causes cancer in humans

• Highly controversial:  almost all other agencies and scientific bodies disagreed 
with IARC
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National Association of Wheat Growers v. Becerra et al.
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Nat’l Assn. of Wheat Growers v. Zeise

• First Amendment lawsuit 
challenging warnings for 
glyphosate

• Feb. 26, 2018: ED Cal. grants 
preliminary injunction

• “As applied to glyphosate, 
the required warnings are 
false and misleading.”

• June 22, 2020: ED Cal. grants 
permanent injunction

• Cal. Attorney General has 
appealed to Ninth Circuit
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First Amendment Supreme Court Precedents
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Nat’l Inst. Of Family & Life 
Advocates v. BecerraZauderer v. Office of Disc. Counsel

• First Amendment prohibits 
compelled commercial speech 
that is false or misleading

• Compelled warnings must be:

i. purely factual and 
uncontroversial

ii. reasonably related to a 
substantial government 
interest

iii. neither unjustified nor 
unduly burdensome

• By compelling individuals to 
speak a particular message, the 
government “alters the content 
of” and restricts their speech

• Burden of proof is on the 
government to “justify the 
restriction” on speech
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First Amendment and California Proposition 65

• Proposition 65 “safe harbor” warning for foods:

WARNING:  Consuming this product can 
expose you to [name of chemical], which is 
known to the State of California to cause 
cancer.  For more information, go to 
www.P65.ca.gov/food

• Proposition 65 warning requirement compels a message 
about exposure to a carcinogen or reproductive toxicant

• It therefore implicates speech, and the First Amendment 
applies

5



Privileged and Confidential

Questions?
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